February 14, 2002

Director (630)

Bureau of Land Management

Administrative Record

Room 401 LS

1849 C Street, NW

Washington, DC 20240


Re:
Proposed Rule on Surface Management Regulations, 66 Fed. Reg. 54863 (October 30, 2001), RIN 1004—AD44. Resubmission of Comments, 67 Fed. Reg. 4940

SUPPLEMENTAL COMMENTS of the NORTHWEST MINING ASSOCIATION

I. INTRODUCTION

The Northwest Mining Association (“NWMA”) submits these supplemental comments in response to the Bureau of Land Management’s notice published February 1, 2002 in 67 Fed. Reg. 4940 offering the opportunity to resubmit comments on several rulemaking proposals, including the 43 CFR 3809 surface management regulations (“3809 regulations”) for hardrock mining as set forth above. These comments supplement and are in addition to our comments dated December 28, 2001 (hereinafter “December 28 Comments”), which were filed via Federal Express and resubmitted last week pursuant to the notice at 67 Fed. Reg. 4940.
NWMA is a 107 year old, 2,200 member non-profit, non-partisan trade association based in Spokane, Washington. Our members reside in 42 states and are actively involved in exploration, mining operations and reclamation/closure activities on BLM administered land in every western state. Our membership represents every facet of the mining industry including geology, exploration, mining, engineering, equipment manufacturing, technical services, and sales of equipment and supplies. Our broad-based membership includes many small miners and exploration geologists as well as junior and large mining companies. More than 90% of our members are small businesses or work for small businesses. Most of our members are individual citizens.

NWMA’s members have extensive first-hand experience with the 3809 regulations and are directly and immediately affected by any changes to these regulations.

II. Additional Comments on 43 CFR 3809.500, et. seq., Financial Assurance

In our comments filed on or about December 31, 2001, NWMA stated:

Unfortunately, there is a disconnect between the new financial assurance requirements in the October 2001 final rule and the reality of the financial assurance and reclamation bonding markets in the U. S. Even before the September 11 terrorist attacks, some mining companies were unable to obtain reclamation or surety bonds at any price. Numerous bonding companies have withdrawn from this market and no longer offer surety or reclamation bonds for mine reclamation. This problem has been exacerbated by the events of September 11 and the recent bankruptcy filings of Enron and W. R. Grace, and the tremendous financial impact of those events on the insurance and surety industry. The likelihood of any new entries into the mine reclamation bonding market is minimal at best. 

The bonding market only will tighten, and the possibility of several bonding companies seeking protection of the bankruptcy laws is very real. In fact, NWMA is aware of a mining company with a mine in Nevada where the bonding company is now in bankruptcy, leaving the mine without bonding. This company has not been able to obtain a new bonding source, despite the fact that all manner of creative bonding approaches have been investigated. The result is that today, for this company and many others, only cash or cash equivalent instruments are available to meet the current bonding requirements. This scenario is likely to spread and will soon impact all mining companies.

In the 40 days that have elapsed since NWMA filed those comments, the situation has worsened. The K-Mart bankruptcy filing was precipitated by a failure of their bonding company (which failure was tied to the Enron bankruptcy). The result is that surety bonds are not available to the mining industry at any price. The financial surety and bonding market simply has no interest in writing bonds for the mining industry, especially given the open-ended liability that attaches due to the manner that BLM is calculating the bond amount.

NWMA believes that the basic problem is the focus on or attachment to “bonding,” instead of “financial guarantees” or “financial assurance.” The reality of today is that mining no longer fits the business plan of the financial surety and bonding industry. Our members are discovering that as bonds come up for renewal, the bonding companies are declining to renew the bonds, or are requiring premiums equal to or in excess of the bond amount.  One of our members was recently quoted a premium on renewal equal to 125% of the bond amount, making cash less expensive than a bond. In order to prevent a bonding train wreck, BLM must expand the types of financial instruments that meet the requirements of 3809.555. 

BLM should allow continued use of corporate guarantees with appropriate guidelines and controls (see December 28, comments, pages 13-14). BLM also should allow preservation of existing corporate guarantees (see December 28 comments, page 14); expanded use of state bond pools (see December 28 comments, pages 18-19); risk based instruments (see December 28 comments, pages17-18); liens against real property; the value of metals in process in the heaps at the mine site;  and any other financial instrument or thing of value that provides sufficient financial assurance to cover the reclamation and environmental liability obligations at the mine.

III. Public Visits, 3809.900

Section 3809.900 is bad public policy and should be eliminated. It is overly burdensome and costly to both the BLM and the mining company, without any corresponding public need or benefit. Such a process is time consuming and expensive from the standpoint of the BLM as regulating agency and the Operator. The BLM lacks adequate staff to properly deal with requests for public visits and provide proper safety training to members of the public prior to a tour. In addition, in the case of an operating mine, such visits by unqualified persons can create a safety hazard to the individuals making the tour and for the operation itself.

Furthermore, there is no authority in FLPMA for BLM sponsoring public visits to mines on public lands. Unpatented mining claims are private property and the Secretary has no right under FLPMA to allow or invite members of the public to access mine sites without the express permission of the Operator. NWMA requests that 3809.900 be removed from the final rule.

Sincerely,

Laura Skaer

Executive Director
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