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Executive Summary
Federal land management policies for hardrock mining create a number of legal and regulatory barriers that potentially thwart productive use of the land following mining and thus impede sustainable development. These policies perpetuate boom-bust economies in rural mining communities, require the removal of transmission lines and project infrastructure that otherwise could be used for a variety of post-mining purposes, and fail to capitalize upon private land stewardship principles that would encourage management of mine sites as long-term property assets. This concept paper briefly discusses the problems with these current land management dictates, and describes the following public- and private-sector benefits that would be associated with increased patenting of mining claims:

· Privatizing mining claims (patenting) would allow land owners to develop post-mining projects that could continue to employ people and generate tax revenues for states and local communities, thus enabling sustainable development;

· Patenting would create incentives for miners to plan mining projects and to manage their land in ways that facilitate future economic uses of the lands; and

· Patenting would minimize public liability exposure because private land owners, not taxpayers would remain responsible for remediating environmental problems that might occur in the future at mine sites. 

Patenting Overview
The General Mining Law gives claimants the right to stake unpatented mining claims, explore for minerals, and develop and process mineral deposits on federal land. In the past, mining claimants had the opportunity to patent (obtain title to) their unpatented claims if they could prove the claims contained a valid discovery of a valuable mineral deposit. However, since 1993, Congress has enacted a patent moratorium in conjunction with Interior Department appropriation bills. Currently, the only way to patent (i.e., privatize) a claim is through a land exchange with the federal government. Executing a successful land exchange is often a time-consuming and politically controversial process. This leaves mining claimants with extremely limited, and sometimes nonexistent opportunities to gain title to the land they mine.

Although the General Mining Law affords the holder of an unpatented mining claim certain rights to occupy the land in order to develop the claim, these rights terminate when mining is completed and the site is reclaimed. Unlike patented claims which the land owner can use for a variety of post-mining commercial enterprises such as ranches, ski resorts, golf courses, industrial parks, etc., unpatented claims must be reclaimed to satisfy current federal land use objectives to return the land to as many pre-mining uses as feasible. In most cases these approved uses include open space, wildlife habitat, recreation (e.g., hiking, hunting, fishing, etc.), and in some cases livestock grazing and timber harvesting. Current reclamation regulations require miners to remove all infrastructure, thus forgoing any future benefits that could result from ongoing use of project roads, utilities, buildings, and other facilities. The requirement to remove transmission lines is particularly problematic. A revised policy that would allow transmission lines to remain on site following mining could stimulate the conversion of some mine sites into conventional fuels and/or renewable energy power generating facilities.

Therefore, under the current patent moratorium scenario, mining companies have what amounts to a temporary use permit for mining and mineral processing activities. Post-mining projects that could provide jobs for people previously employed by the mine, and generate a continuous stream of tax revenues cannot be authorized under the Mining Law. Securing approval for post-mining land uses under other legal authorities is time-consuming and often controversial. Thus, sustainable use of the mined area is difficult if not impossible. Absent any prospect for post-mining commercial development, a boom and bust cycle appears to be a predictable, if not inevitable, outcome of mining today on federal land. Unless the affected communities are successful in attracting other industries while the mine is still operating, sustainable development is not achievable. 

The Political Stigma Currently Attached to Patenting
Patenting is one of the most challenging aspects of the legislative debate about changing the General Mining Law. Much of the controversy surrounding legislative proposals to amend this law revolves around patenting. Many industry critics portray patenting as a giveaway of federal land that provides mining companies with a title to valuable federal land while the public gets nothing in return. Proponents of abolishing patenting point to commercial developments like Aspen, Colorado, where private developers bought mining patents for a pittance and turned them into highly profitable non-mining investments. They claim this practice cheats the public and the government out of the wealth created from this land. In response, the mining industry has offered to change the patenting process to include a requirement to pay fair-market value for the land. 

Despite the industry’s support for a fair market value patent, there remains a stigma against patenting B even among Congressional leaders who otherwise support mining. For example, in past mining law discussions, at least one senator from a western mining state has insisted on a reverter patent that could invalidate private ownership of a patented claim if the claim is developed for non-mining purposes. Additionally, the “federal land giveaway, something-for-nothing” image of patenting has allowed mining industry critics to secure enough votes to pass the patent moratorium in the annual Congressional appropriations process without much debate. 

Patenting Promotes Sustainable Development
Although the opportunities to diversify rural economies are greater in today’s world of interstate highways and e-commerce than they were in the past, the severe restrictions currently placed on post-mining uses of federal, land (i.e., unpatented claims) makes sustaining a strong economy following mining unnecessarily difficult. Patenting is one way to avoid a serious economic decline following mining because the infrastructure developed on patented claims could remain in place after mining, and could be used to support redevelopment of the land. Post-mining commercial use of previously mined lands could be a long-term source of jobs and tax revenues, and thus could represent a win-win for all parties involved: the land owner/developer, the public, and the government. This commercial, beneficial use of the land following mining would result in sustainable development and help mining communities thrive after mines are closed and reclaimed. 

Private Ownership Minimizes Concerns about Future Public Liabilities
The federal and state land management and environmental laws enacted in the past 30 years have created a number of environmental protection requirements, regulatory restrictions, and reclamation obligations that apply to mines developed on both federal and private lands. As a result, modern mines practice environmental stewardship regardless of land status.

Yet despite the significant environmental controls on today’s mines, the public remains concerned about the potential for future taxpayer liability for environmental problems caused by mining. The temporary use of unpatented mining claims by the private sector exacerbates these concerns, creates opposition to mining, and has led regulators to require trust funds to pay for long-term monitoring and management of mine sites in perpetuity. These concerns could be minimized by assuring the public that if environmental problems occur in the future, the private landowner (and not taxpayers), will be solely responsible for remediating the problem. 

Widespread awareness of the environmental problems and safety hazards associated with old, abandoned mines bolsters the public’s concerns about the potential for today’s mines to become tomorrow’s environmental problems. By definition, an “abandoned mine” is a site with no private owner of record, typically on public land managed by a federal, state, or local government agency. Abandoned mines on public lands comprise a very significant portion of the universe of problematic old mine sites at which there is no identifiable and/or solvent private landowner that can be compelled to remediate the site. The public is left with the financial burden of cleaning up these abandoned sites.

Patenting is a way to minimize public exposure to future liabilities associated with mining because land ownership creates an economic imperative for the owner to be a good steward of the environment. Securing title to the land (i.e., a patent) includes the commitment to manage the land as a long-term, private property asset, in a manner that will enable future, profitable use of the land. Moreover, if an environmental liability develops following mine closure, the private landowner would be the responsible party. Thus, private ownership of mined lands diminishes the potential for future public liability because the private landowner clearly retains long-term responsibility for maintaining the land in compliance with applicable state and federal environment requirements. 
Suggested Topics for Additional Considerations
The mining industry may wish to examine the patenting - sustainable development - resource stewardship link in more detail. A preliminary list of topics that could be considered in the future include the following: 

· A detailed description of the patenting - sustainable development link and the public benefits associated with private-sector enterprise on previously mined lands;

· The ways in which current federal land management policies inhibit sustainable development of mined lands;

· The development histories for several sites in the western U.S. where patented mining claims have been used for post-mining, private-sector commercial development, and the positive impact these projects have had on the economies of local communities and states; 

· Case histories for a couple of mines in non-western states that document how reclamation of mines developed on private lands has resulted in economic benefits to nearby communities;

· How private ownership of previously mined lands has dealt with environmental problems due to historic mining practices, and eliminated public liability for these sites; and

· The feasibility of capitalizing on transmission lines and other infrastructure at mines and converting these sites into power generating facilities using conventional fuels and/or renewable energy sources.
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