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6-17-05 GUEST EDITORIAL

NEPA NEEDS A MAKEOVER -- LET’S FIX 35-YEAR OLD ENVIRONMENTAL LAW

By Debra Struhsacker

Women’s Mining Coalition

Anyone old enough to remember the Beatles knows how much things can change in only a few decades.  Just look at that high school yearbook – you wouldn’t wear today what you wore then, even if your clothes still fit.  

Laws are much the same.  A law passed 35 years ago to address conditions prevailing then is unlikely to be relevant today without a makeover.

There is probably no better example of a law that should be changed to reflect the 21st Century than the National Environmental Policy Act.  Passed in 1969, in the glow of the nation’s first Earth Day, NEPA was a key statute in America’s legal arsenal for protecting the environment.  It sets out a formal process for public participation in assessing potential environmental effects of projects that are proposed on federal land.  

This is a good thing; we should carefully examine possible impacts before thoughtlessly inflicting them on the environment.  Experts and affected individuals should have a mechanism for influencing decisions that are likely to have far-reaching implications on their communities.  

But today NEPA needs updating.  A product of our nation’s environmental infancy, it was passed before national laws existed for protecting air, water and wildlife.  Now, more than three decades later, NEPA is no longer ideally suited for a nation that has grown to environmental maturity with the Clean Air Act, the Clean Water Act, the Endangered Species Act and other statutes that spell out not merely a process, but standards and techniques for addressing a broad range of environmental issues.

So where NEPA was once the bulwark against unplanned development, today it is more often a procedural barrier to projects that are fully consistent with environment laws.  NEPA’s time-consuming and costly requirements needlessly duplicate more comprehensive environmental laws without improving environmental protections.  

Horror stories of multi-year -- sometimes decade-long -- delays for getting permits approved are not uncommon.  Not only mineral mines, energy projects and timber operations are held up – so too are badly needed public infrastructure projects, from highways and light rail lines to affordable housing construction.  

Time-consuming and often duplicative assessments for even the most routine proposals aren’t the only NEPA speed bump.  The law also requires an analysis of alternatives to any project proposed.  That’s fine in some cases, but for many projects, where the range of technically or economically feasible alternatives is limited, this requirement is not only costly, but pointless too.  A company proposing to mine copper, for example, can’t move the mine to alternative sites where copper deposits don’t exist.  

NEPA doesn’t merely slow project approval; it is often used to block projects entirely.  That’s because NEPA allows anyone, including those with no apparent stake in a project, to enter the process for the price of a 37-cent stamp on a letter and sue the agency for the decision it makes.  The very threat of such lawsuits takes a deadening toll on agency decision making.

The result is not more environmental protection; it’s pointless delay and costly litigation – the kind of “analysis paralysis” that frustrates decision-making and discourages new investment.  That’s a special problem for mineral mining, as the U.S. is becoming increasingly dependent on imports for metals crucial to our national defense.
It’s also unnecessary.  Congress is now analyzing NEPA with an eye to improving it.  Let’s start by, first, giving more weight to the opinions of those directly affected by a proposed action.  Real stakeholders are likely to know best what is good for their environment and community.  

Second, simplify the process by providing checklists and standardized procedures for assessing routine actions.  There’s no need to reinvent the wheel each time you build a temporary road.  Third, coordinate and possibly integrate the permit process required by today’s comprehensive but complex array of environmental laws.  

Finally, devote some of the resources spent on the NEPA process to projects with measurable benefits to the environment.  NEPA is too valuable to be discarded.  With improvements like these, it can once again improve environmental decisions and honor the ideals that inspired it.
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