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October 11, 2006

Ms. Lori Nordstrom

US Fish and Wildlife Service - Montana Field Office

585 Shepard Way

Helena, MT 59601

Re: Canada Lynx Critical Habitat Draft Economic Impact Analysis
Dear Ms. Nordstrom:

The Northwest Mining Association (NWMA) appreciates this opportunity to provide comments on Critical Habitat Draft Economic Impact Analysis for the Canada Lynx under the Endangered Species Act (ESA). NWMA is a 111 year old non-profit mining industry trade association based in Spokane, Washington. NWMA has 1,300 members residing in 31 states, including all of the states covered by this proposed critical habitat designation, and 6 Canadian provinces. Our members are actively involved in exploration and mining operations on public lands throughout the United States and will be greatly impacted by the proposed Critical Habitat Designation (CHD). 
NWMA’s broad and diverse membership also includes every facet of the mining industry -- geology, exploration, mining, engineering, environmental services, equipment manufacturing, technical services and sales of equipment and supplies. NWMA’s membership represents a true cross-section of the mining community. More than 90% of NWMA’s members are small businesses (as defined by the Small Business Administration) or work for small businesses.
While the Canada Lynx Critical Habitat Draft Economic Impact Analysis is not a full portrayal of all the impacts that will result from a designation of Critical Habitat, what it does show is frightening. This Analysis offers no glimmer of hope that a Canada Lynx Critical Habitat Designation will leave someone unaffected. This Analysis states that nearly $900 million will be lost to the economy, and that a Critical Habitat will also cause the forfeiture of over $2 billion in private property development. And, history has proven that the real impacts always are greater than the predicted numbers. 
But frankly, we are more concerned by what the Draft Economic Impact Analysis doesn’t say than what it does. While the analysis does acknowledge an economic impact of more than $850 million from two mines in Minnesota, the document also effectively admits that there are economic impacts related to mining (and other resource production) that aren’t known or defined. That is largely because the analysis was not full or complete. Even the USFWS admits that they were unable to collect enough data to fully represent and analyze the full effects of a Critical Habitat Designation. 
There is one producing mine (Troy) and two large copper/silver mining projects in Western Montana that are not even mentioned. One (Rock Creek) has been in permitting almost 20 years and the other (Montanore) was fully permitted in the 1990’s and is engaged in re-permitting. Both projects are owned and operated by NWMA member companies. Both projects include both private and federal land. Rock Creek’s economic contribution is expected to exceed $1,000,000,000 over the life of the mine. Montanore’s economic impact also is expected to exceed $1,000,000,000. Troy’s economic impact is in excess of $21,000,000 per year. There is plenty of economic data contained in the numerous and voluminous draft environmental impact statements for these three mines that easily could have been utilized had USFWS made the effort to do a comprehensive analysis. 
There also are several mining projects owned by NWMA member companies in Idaho that would be impacted by a critical habitat designation. Formation Capital’s cobalt project near Salmon ID, when fully permitted and in operation, will be Lemhi County’s largest private employer and the only domestic source of cobalt, a critical and strategic mineral. This project’s economic impact is great than $20,000,000 per year over the life of the mine. The Draft Economic Impact Analysis fails to discuss the impacts to this project or any other mining project in Idaho.
There is no discussion of the economic impact of a critical habitat designation on Kinross Gold’s Buckhorn project in Okanagan County WA. Construction of this mine has begun on private land and there are volumes of EIS documents with significant economic data related to this project. This project also includes federal public land. 
The Draft Economic Impact Analysis also fails to acknowledge and properly analyze the economic impact of the loss of future mining that will be precluded by the Critical Habitat Designation. Knowing and defining those impacts is supposed to be one of the purposes of this exercise. 
We also believe the economic analysis should have analyzed the impact of the loss of mining activity on federal lands due to the Lynx Conservation and Assessment Strategy (LCAS). As you know, the LCAS is effectively the management program on federal lands that parallels the Critical Habitat Designation on private land. Clearly there will be economic impacts from the LCAS, and unquestionably those impacts will be in the billions of dollars. Again, we reiterate that the analysis should contain that information related to the LCAS, regarding mining, timber, agriculture and other industries.
The communities in the proposed critical habitat area are rural, resource-dependent communities. Their economic foundation depends on jobs and economic activity created by mining, timber, ranching and agriculture. The economic impact analysis of a critical habitat designation on these communities is woefully inadequate.
The above not only demonstrates the failure of the Draft Economic Impact Analysis to analyze adequately the true adverse economic impacts of a critical habitat designation, it also establishes a failure to comply with the requirements of the Regulatory Flexibility Act (RFA), as amended by the Small Business Regulatory Enforcement Fairness Act (SBREFA). 
Congress passed the RFA in 1980 to address the failure of federal government agencies to recognize that differences in the scale and resources of regulated entities has adversely affected competition in the marketplace, discouraged innovation, restricted improvements and productivity, and discourage entrepreneurship. Congress also found that treating all entities equally led to inefficient use of regulatory agency resources, enforcement problems, and actions that were inconsistent with legislative intent. Congress decided that agencies should be required to solicit comments from small entities, examine the impact of the proposed and existing rules on small entities, examine regulatory alternatives that achieve the same purposes while minimizing small business impacts, and review the continued need for existing rules. 

The original RFA exempted an agency from these requirements if the agency certified that the rule will not, if promulgated, have a significant economic impact on a substantial number of small entities. Note that this is the exception, not the rule. However, Congress found that many agencies simply ignored the RFA by relying on the certification of “no significant economic impact” in order to avoid a full regulatory flexibility analysis. Since agency compliance with the RFA was not judicially reviewable, agencies could not be held accountable for their non-compliance with the statute. Thus, recognizing widespread agency indifference, Congress amended the RFA by enacting SBREFA. SBREFA requires agencies to provide a statement of the factual basis for a certification of “no significant economic impact.” It is clear that Congress intended that the factual basis requirement would provide a record upon which a court may review the agency’s actions. Thus, an analysis is required in order to provide a factual basis. 

USFWS’ superficial analysis of the economic impacts of a critical habitat designation on small entities (includes local governmental entities as well as businesses) does not meet the requirements of either an Initial Regulatory Flexibility Analysis (IRFA) or a Final Regulatory Flexibility Analysis (FRFA), nor does it provide a sufficient factual basis to reach a conclusion about the true economic impact a critical habitat designation will have on a substantial number of small entities. NWMA believes a critical habitat designation for the Canada Lynx will have a significant economic impact on our members who are small entities and that full compliance with the RFA and SBREFA is required before the USFWS may proceed with a critical habitat designation.
In your deliberations as you move toward that November deadline, please consider the above as well as the following points from our April 28, 2006 Comment Letter:

· Much of the private land proposed for CHD does not meet the criteria set forth for such designation (i.e. aren’t boreal forest and aren’t snowshoe hare habitat) and, similarly, much of the land proposed does not appear to be lynx habitat.

· More often than seems to be acknowledged, large-scale land-use changes typically pose little or no threat to the lynx in areas proposed for CHD by the Agency – and also for areas proposed by the litigants.

· From Washington to Maine, substantial progress has been made in managing and enhancing lynx habitat and populations, and much of this is due to the work of private landowners and managers.

· FWS is correct in not including for CHD consideration those federal lands where the lynx is afforded special management and protection through the attendant Land and Resource Management Plans and/or Lynx Conservation Assessment Strategy Agreements.

· Science and sound management – not litigation – should guide management of the Canada Lynx, just as it should for all species.

· Efforts to work more closely with our friends in Canada on this issue should be redoubled. Something is clearly wrong when the Canada Lynx is legally hunted north of the border, and restrictions are placed on the use of private land south of the border.

· The multiple facets of the ESA are taking a toll – having a negative cumulative effect, if you will – on the economies, social fabric and the environment in rural America. The cumulative effects of these actions must be considered in your decision. Far too many communities in the Pacific Northwest can testify to the economic crisis that typically accompanies a CHD.

· Having acknowledged the unfortunate position the FWS is in regarding this matter, we are still disappointed that the consideration of economic impacts has unquestionably become the least-important component of your work. This is particularly evidenced by the fact that economic analysis was left until the very end. It is completely inappropriate to designate critical habitat without first understanding the economic implications of such a designation. We suggest that from here on out, the economic aspect of this effort be given the proper level of importance and attention. 

The Canada Lynx Critical Habitat Proposal as it stands is just too costly. We respectfully but firmly request that, after conducting a proper economic analysis that analyzes adequately the real economic impacts of a critical habitat designation and complies with the RFA & SBREFA, the USFWS minimize these costs by cutting back on the acreage called for in this proposal. 
Sincerely,
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Laura Skaer

Executive Director
cc:
Representative Cathy McMorris


Office of Advocacy, Small Business Administration

Michael Bogert, Office of the Secretary, Department of Interior
