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January 11, 2006
Mr. Joe Russell, Chairman

Montana Board of Environmental Review

1520 E. Sixth Avenue

P.O. Box 200901

Helena, Montana 59620-0901
Re:
Amendments to ARM 17.24.116 Concerning Application

Requirements for Hardrock Mining Permits
Dear Mr. Russell and the Members of the Board:

The Northwest Mining Association and our more than 1,200 members, including more than 125 living and working in Montana, appreciate this opportunity to comment on the Montana Environmental Information’s Center’s (MEIC) attempt to completely eliminate Montana’s mining industry. The proposed rule set forth below creates an impossible standard, one that virtually no mine anywhere in the World could or should be required to meet. The proposed rule is not about protecting water quality. If it was, then MEIC’s proposal would apply to all water discharges in the state. As will be discussed below, water treatment is good for water quality. It is the lack of water treatment that should concern this Board. For the reasons set forth in this comment letter, NWMA urges the Montana Board of Environmental Review to reject this proposed rule.
The proposed rule would amend ARM 17.24.116 by adding the following section (6):

17.24.116 OPERATING PERMIT: APPLICATION REQUIREMENTS


 (6) The reclamation plan must conclusively demonstrate that, after the period of time allotted by 82-4-336(3), MCA, no treatment of surface or ground water for carcinogens or toxins will be required to meet water quality standards at the point of discharge. For the purposes of this section, completion of mining operations is defined in ARM 17.24.150(1) and (2). (emphasis added).
At 82-4-336(3), MCA states:

 (3) In the absence of an order by the department providing a longer period, the plan must provide that reclamation activities must be completed not more than 2 years after completion or abandonment of the operation on that portion of the complex. 
ARM 17.24.150(1) and (2) define abandonment or completion of mining operations as:

(1) For the purposes of administering the Act the department will presume that an operation is abandoned or completed (and thus subject to the reclamation time schedule outlined in 82-4-336, MCA) as soon as ore ceases to be extracted for future use or processing. Should the operator wish to rebut said assumption, the operator must provide evidence satisfactory to the department that the operations have not in fact been abandoned or completed. 

(2) Documentation of any of the following situations will be adequate evidence of intent not to abandon operations: 
(a) the mine or mill work force is on strike while negotiating a new contract; 
(b) the mine or mill is shut down because of some failure of the transportation network in moving ore or processed material; 
(c) the mine or mill is shut down because of a natural catastrophe and plans to resume operations are being formulated; 
(d) the mine or mill is seasonally shut down due to predictable annual variance in the mined product's market or because of inclement weather or seasonal inaccessibility; 
(e) the mine or mill is shut down for maintenance or the construction of new facilities; 
(f) the mine or mill is forced to temporarily shut down because of violation of other state or federal laws and efforts are being made to remedy the cause of the violation. 
Our concerns are summarized as follows:
1) The rule is arbitrary and capricious. It sets an arbitrary timeframe and establishes an unreasonable, singularly parochial “one-size-fits-all” standard for reclaiming projects while ignoring both technical reality and our neighboring states. The rule assumes that water treatment for more than 2 years does not serve the interests of Montana citizens in maintaining a clean and healthful environment, when nothing could be further from the truth. Water treatment by responsible operators with proper financial assurance should be viewed as a good thing since it assures that discharges will comply with Montana’s stringent water quality standards. 
Problems with mine discharges failing to meet water quality standards are not due to methods or duration of water treatment, as suggested by the proposed rule. Rather, the issue with Zortman and Beal Mountain was the absence of a financially responsible operator and the lack adequate financial assurance for water treatment. The duration of water treatment is not an appropriate measure of responsibility in management of water resources at mine sites. Responsible operators, adequate financial assurance and knowledgeable, well staffed regulatory bodies are what are needed. 
Today, water treatment methods and the costs associated with treatment are well understood and have proven to be very effective for the long and short term. Water treatment timeframes should be based solely on a reasonable consideration of the particular project design, the surrounding environment, and the long-term effects to the environment (if any) that are predicted or incurred. The method, extent, and duration of water treatment should be expected to vary significantly depending upon facility hydrology, geochemistry, and local climate, and cannot be addressed using a “one-size fits all rule.” 
Further, geochemical processes such as acid rock drainage resulting in impacts to water quality are known to lag significantly prior to full expression, often for periods of several years depending upon mineralization and climate. (That is not limited to mines, as the same applies to road cuts, etc.) Termination of water treatment at two years, prior to full development of potential changes in water quality, could result in operators not being present when treatment is most needed, thus actually promoting the degradation of Montana’s water. For these reasons, it seems evident that term-limited water treatment at mine sites does not serve environmental management goals, but rather is intended to increase costs of (and simultaneously reduce the likelihood of capital investment in) mineral resource production in Montana.
2) Currently, Montana’s Administrative Rules do not define "treatment," nor does the proposed rule. Thus, the rule, as drafted, would include all active and passive means of managing water discharges. Therefore, after two years, the rule would appear to outlaw such low-cost, environmentally benign treatment methods as engineered wetlands, lime amendments, and other proven passive means to treat water, as well as active water treatment plants. Also of concern is the classification of sedimentation ponds, which facilitate improved water quality through settling of suspended solids. Such facilities are used effectively throughout Montana, by a variety of industries and government agencies. Yet, arguably they would effectively be banned for use at mines under this rule.
3) The rule would establish a blatantly unfair double standard, imposing regulations on mines in Montana that mines in no other state or country must meet. For instance, the Greens Creek mine in Alaska has been successfully permitted and is operating in the extremely environmentally sensitive Tongass National Forest, a part of the Admiralty Island National Monument. Greens Creek uses a series of two cascading water treatment plants to treat stormwater discharge (a major concern in rainy Alaska) and process discharge water. The treatment plants are also designed to handle back-to-back 10 year, 24 hour stormwater events while maintaining normal operations. Indeed, stormwater that contacts disturbed areas such as dry stacked tailings or rock storage areas is collected and treated in a permitted water treatment plant before it is discharged into the Hawk Inlet pursuant to a NPDES permit. So, water treatment is a good and necessary long-term prudent engineering practice consistent with modern environmentally sound mining as practiced by Rio Tinto, a globally recognized leader in this arena.
Furthermore, and at least as important to Montana environmental policy, is the unfairness this rule poses in state. Within the borders of Montana, mining projects would held to an arbitrarily much higher standard than landfills and other industrial, agricultural, sewage, or domestic projects such as subdivisions that involve ground disturbance and may involve longer-term water discharges. Water discharge treatment time limits set for the mining industry should be the same as those set for all other water discharges. If a two-year limit on treatment at closure is imposed, the limit should be established within the existing water protection statutes that apply to all point source discharges, not just those rules that only apply to mining.
4) It would not be possible to mine above the water table in Montana, as precipitation into pits or meteoric water infiltrating into underground workings might need to be collected and/or treated prior to discharge. To prevent the need to collect and potentially treat water, it would be necessary to backfill all mine workings in less than two years. Even something as simple as settling of suspended solids, used for successful treatment at the Troy mine, could not be accomplished within a 2 year timeline following ore extraction, because backfilling of underground workings above the water table could not be completed. To prevent the need to collect and potentially treat water, it would be necessary to backfill all mine workings in less than two years. Most modern mine pits are large enough that backfilling could not be accomplished on this time line. Further, rehandling costs would prevent this at virtually all mines. Even if backfilling were to be considered, it is not at all certain that backfilling eliminates the need for water treatment. In fact, backfilling using reactive rock could make water collection and treatment more likely and certainly more difficult. 
It would not be possible to mine in open pits or underground workings below the water table because groundwater rebound following operations typically takes far longer than 2 years. The highly productive and economically critical, yet environmentally trouble-free, Stillwater Mine could not have developed approximately one-half of its underground operations. Treatment of affected groundwater could not be initiated, much less completed, within the proposed time line. Because mineral weathering occurs prior to rebound of groundwater into mined workings, the first flush of water into these facilities is typically most in need of chemical treatment, if required at all. Following rebound, oxidation is limited by the subaqueous environment, limiting subsequent solute release. The proposed rule again would ensure that treatment could not be accomplished when it is most likely to be needed, thus preventing permitting of new mines or permit renewal for existing operations. 
Tailings impoundments cannot be constructed for dewatering within a two year timeframe, due to the water holding capacity of finely-ground tailings. The Stillwater Mine would most likely have been unable to commit to closure of its 3 tailing impoundments in a 2 year time frame. Even dry tailings, such as those generated at Mineral Hill Mine where successful environmental management relies on water treatment to remove arsenic, could not ensure zero discharge on this timeline. 
5) If it intends to proceed with this rule, we strongly urge the Board to document the extent to which environmental benefit will result. Properly funded, well-managed water treatment systems are entirely protective of water resources. As is true of most industrial operations, best management practices in modern mining are based on scale economies. One unfortunate irony is that the added capital burden of complying with this arbitrary rule will reduce funds available for environmental management. 
6) Larger-scale, modern operations are more efficient, both environmentally and financially, and therefore attract capital investment from large, well-established mining corporations that are capable of meeting long term environmental management goals. Smaller scale operations required by the proposed rule would invite investment from undercapitalized small mining companies and would have significantly greater environmental risk. A good example of this is the Pegasus Gold Corporation, whose insufficient capitalization led to bankruptcy and inadequate funding of long term treatment requirements at the Zortman Landusky and Beal Mountain Mines. This situation contrasts markedly with the properly funded, appropriately managed water treatment systems currently employed at the Troy, Mineral Hill, and Stillwater Mines.
7) The Board should also evaluate the economic effects from this rule on the Montana mining industry. We believe it will prevent all future mines and shut down most, if not all, operating hard rock mines in the state when current permits expire. We are unaware of any mines that could meet the rule as currently drafted. One has only to look at Eastern Europe or China to see the effect of undercapitalized economies on the environment. 
8) It is important to note that the proposed rule is an amendment to the operating permit application requirements set forth in ARM 17.24.116. The proposed rule states that the reclamation plan “must conclusively demonstrate that, after the period of time allotted by 82-4-336(3), MCA, no treatment of surface or groundwater for carcinogens or toxins will be required to meet water quality standards at the point of discharge.” First, there are no criteria set forth to measure whether or not one has met the “must conclusively demonstrate” requirement. The rule would require Montana DEQ to make an up-front ruling, prior to any mining activity, that the reclamation plan has met this requirement. Do we really believe that the director of the Montana DEQ or one of the Agency’s employees is going to be willing to make an affirmative determination that this requirement has been satisfied prior to any mining activity on the ground? We think not. 
Further, the reference to 82-4-336(3), MCA, would require that the reclamation plan meet the “must conclusively demonstrate” requirement within two years, “in the absence of an order by the Department (DEQ) providing a longer period.” At the time the operating permit application is submitted it is impossible to know how long reclamation will take. Because water quality is site-specific for each mine, the length of time to complete reclamation will vary from mine to mine. Thus, at the permit application stage, Montana DEQ will lack any rational basis for granting a longer period of time (more than two years), to complete reclamation prior to any mining activity taking place. Therefore, it is virtually certain that DEQ will base its decision as to whether or not the reclamation plan has met the “must conclusively demonstrate” requirement using the two year time frame set forth in MCA 82-4-336(3), and not some undeterminable longer period of time. 
In a December 26, 2005 letter from MEIC to several Montana legislators, MEIC states, “DEQ routinely grants much longer than two years to complete reclamation.” Whether or not Montana DEQ has routinely granted a period longer than two years to complete reclamation at existing or closed mines is irrelevant to this proposed rulemaking because the proposed rule requires the DEQ to make the determination that the reclamation plan meets the requirements of the proposed rule at the operating permit application stage, long before any mining activity takes place and long before any reclamation takes place.
9) The proposed rule references ARM 17.24.150 (1) and (2) for determining when mining operations are completed and thus starting reclamation clock. ARM 17.24.150(1) defines completion or abandonment of operations “as soon as ore ceases to be extracted for future use or processing.” ARM 17.24.150(2) lists six situations as adequate evidence of intent not to abandon operations. The conditions listed in ARM 17.24.150(2) do not include temporary shutdown for price or economic reasons, in spite of the well-known cyclical nature of commodity prices. With jobs and major investments in the balance, industry would be at the complete mercy of the Montana DEQ as to whether to grant a period longer than 2 years to complete reclamation, and to determine whether “an operation is abandoned or completed.” (ARM 17.24.150(1)). This uncertainty will have a chilling effect on a mining company’s ability to raise sufficient capital to build and operate a mine. Without adequate investment capital, no new high paying mining jobs will be created. In addition, many existing jobs will be lost if temporary shutdowns for price reasons are not allowed.
10) The rule will pose a substantial burden not only on the mining industry, but also on the Montana DEQ. This places the rule's application and enforcement in doubt for the regulator as well as the regulated mining industry. The rule clearly will require an enormous amount of data and analyses at levels of certainty far beyond levels of information now required for Montana DEQ's completeness review. In reality, such certainty may not be attainable for facilities that do not yet exist. In sum, as a condition of project approval, the rule sets an unreasonable and unachievable expectation of certainty for predictions of quality and quantity of water both pre- and post-mining. 
11) Environmentally desirable technology, such as a natural cover utilizing evapo-transpiration to limit infiltration, could not be adequately developed within a two year timeframe with Montana’s short growing season, so that reclamation would require use of synthetic materials capable of immediately eliminating any infiltration and long term discharge that might require treatment. 
12) Such a timeline (2 years per MCA 82-4-336(3)), would require an unrealistic level of certainty regarding treatment requirements at closure. While the general conditions and effects of project discharges can be adequately analyzed and disclosed in an environmental document, the specific changes in chemistry resulting from changes in water balance, oxidation of materials during drain down, degradation of reagents in pore water, or even addition of nutrients during cover construction and revegetation, would be virtually impossible to predict quantitatively at the level of precision needed to assure rule compliance within this timeline. Steady state chemistry or seepage flow is typically not established for tailings or heap leach facilities within a two year time frame, much less completion of resulting treatment. Thus, assurance of treatment in a two year time frame (if it can be accomplished at all) would require extremely expensive capping and water treatment methods that would kill project viability. 
13) Given the inherent uncertainty in quantitatively predicting future water quality and quantity at a level of precision suitable for final water treatment facility design, it is practically impossible to guarantee success with a predetermined treatment method on a two year timeline. This is not a phenomenon limited to mining. It is often necessary to adjust and optimize a treatment process to address changes in water quality, particularly for sensitive biologically-based systems. There is no reasonable way to guarantee that this could be accomplished successfully in all cases in two years. This rule imposes the Precautionary Principal to the fullest. Further, as noted previously, there is no environmental advantage to be gained by attempting to do so on such a hurried and arbitrary schedule.
14) The Montana DEQ and the numerous other federal and state agencies involved in mine regulation already have effective regulatory tools at their disposal to adequately address water quality, reclamation, and to require financial assurance to ensure reclamation plan performance. Recently, the DEQ reviewed and updated bonds on mining operations in the state. We believe this is the best way to address environmental concerns. Agencies need to apply their existing rules, and they need knowledgeable and adequate staffing to do this. Neither DEQ nor the mining industry needs an unreasonable new rule that will not help the environment and will only make things more difficult for all concerned.
15) We believe the proposed rule is in conflict with other Montana environmental and water quality statutes and regulations, as well as federal, environmental and water quality laws. Administrative rulemaking is for the purpose of carrying out the legislative intent of statutes enacted by the Montana legislature. It is a well-established rule of law that the state constitution trumps statutes passed by the legislature, statutes trump regulations, and regulations trump rules. Thus, to the extent that the proposed rule is in conflict with the requirements of the non-degradation and point discharge permitting regulatory programs established under other Montana statutes, this rulemaking would be invalid. To proceed with this rulemaking would create unnecessary uncertainty for both the regulator and the regulated community. Of particular concern is the inherent conflict between non-degradation and point discharge permitting (MPDES) regulatory programs established under Montana statute, and the proposed rule. 
16) The supremacy clause of the United States constitution would prohibit the proposed rule from being applied to mining operations on federally managed land. In California Coastal Commission v. Granite Rock Company, 480 U.S. 572(1987), the United States Supreme Court held that while states and local governments may impose reasonable environmental requirements on mining operations on federal lands, a state or local government may not impose unnecessary burdens on the exercise of rights under federal law. 
The proposed rule is not a reasonable environmental regulation of general applicability. As explained above, the proposed rule sets a standard that is virtually impossible to meet, thereby acting as a de facto ban on new or amended mining permits – the established goals of its proponents. Thus, NWMA believes any attempt to apply the proposed rule to mining operations on federal land would be illegal and preempted by federal law. 
17) Despite protestations to the contrary by MEIC, the proposed rule unquestionably affects existing operations such as Golden Sunlight and Stillwater. MEIC’s verbal slight-of-hand ignores the fact that under Montana’s permitting system, existing mines would have to meet the proposed rule whenever they applied for modest permit amendments or permits to extend the life of their respective mines. 
After being called on that fact, MEIC has now been quoted in the press as saying it will put forth language that would grandfather existing operations. In the eyes of NWMA, such language makes the rule no more palatable. Instead, it amplifies the hypocritical nature of the proposal, and conclusively demonstrates that the proposed rule is not about protecting water quality, but  rather seeks to eliminate mining in Montana. 
In closing, for the reasons set forth above, we urge the BER to reject the proposed petition and rule.
Sincerely,
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Laura Skaer

Executive Director
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