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April 28, 2006
Ms. Lori Nordstrom





E-mail: fw6_lynx@fws.gov
Lynx Coordinator

U.S. Fish and Wildlife Service

Montana Ecological Services Office

585 Shepard Way

Helena, MT  59601
Re:  Canada Lynx Critical Habitat Designation

Dear Ms. Nordstrom: 
The Northwest Mining Association (NWMA) appreciates this opportunity to provide comments on the Critical Habitat Designation for the Canada Lynx under the Endangered Species Act (ESA).  NWMA is a 111 year old non-profit mining industry trade association based in Spokane, Washington. NWMA has 1,300 members residing in 31 states, including all of the states covered by this critical habitat designation, and 6 Canadian provinces. Our members are actively involved in exploration and mining operations on public lands throughout the United States. NWMA’s broad and diverse membership includes every facet of the mining industry including geology, exploration, mining, engineering, environmental services, equipment manufacturing, technical services and sales of equipment and supplies. NWMA’s membership represents a true cross-section of the mining community.

We have concerns about the U.S. Fish and Wildlife Service’s (USFW’S) proposal to designate some 27,000 square miles as critical habitat for the Canada Lynx. Most of the lands proposed for designation are private and state lands.

As you undoubtedly know, Congress is considering legislation that would update the ESA. Given the ESA’s dismal track record to date in preserving and recovering endangered species, there is urgent need for an updated law.

We appreciate the unfortunate position the Fish and Wildlife Service (FWS) finds itself.  As you aptly stated in formally announcing this Critical Habitat Designation (CHD): 
“In 30 years of implementing the ESA, the Service has found that the designation of critical habitat provides little additional protection to most listed species, while preventing the Service from using scarce conservation resources for activities with greater conservation benefits.

“In almost all cases, recovery of listed species will come through voluntary cooperative partnerships, not regulatory measures such as critical habitat.”

Ms. Lori Nordstrom 
Page 2

WE AGREE! In light of this stunning admission of failure, it seems highly inappropriate at this time for the USFWS to propose designating critical habitat for Canada Lynx, or any species for that matter. This proposed critical habitat designation should be tabled until Congress updates the ESA.

To modify the old adage, the ESA is akin to a broken engine that needs to be fixed. But in the case of the Canada Lynx, the FWS is using a toolbox full of broken wrenches and oversized hammers to tinker with the broken fuel pump, and is doing so despite the fact FWS knows its efforts won’t help get the engine running, but is mandated nonetheless by litigation to continue with fruitless, likely harmful tinkering. 
As you know, the Canada Lynx has been the subject of legal maneuvers for more than a decade. It is worth noting that in 1994, the FWS determined that listing the lynx was “not warranted” because (1) the species was not considered biologically vulnerable in the Lower 48 States, and (2) there are substantial populations in Alaska and Canada.  Court challenges by environmental groups led to a “warranted but precluded” finding by FWS in 1998, but rulemaking on listing did not begin because with its limited resources, FWS was working on other species considered to have a higher conservation priority.  After more legal wrangling, in 2002 a federal court mandated that the FWS proceed with CHD and have a final rule by November 2006. 
In your deliberations as you move toward that November deadline, please consider these points:

· Much of the private land proposed for CHD does not meet the criteria set forth for such designation (i.e. aren’t boreal forest and aren’t snowshoe hare habitat) and, similarly, much of the land proposed does not appear to be lynx habitat.

· More often than seems to be acknowledged, large-scale land-use changes typically pose little or no threat to the lynx in areas proposed for CHD by the Agency – and also for areas proposed by the litigants.

· From Washington to Maine, substantial progress has been made in managing and enhancing lynx habitat and populations, and much of this is due to the work of private landowners and managers.

· FWS is correct in not including for CHD consideration those federal lands where the lynx is afforded special management and protection through the attendant Land and Resource Management Plans and/or Lynx Conservation Assessment Strategy Agreements.

· Science and sound management – not litigation – should guide management of the Canada Lynx, just as it should for all species.

· Efforts to work more closely with our friends in Canada on this issue should be redoubled.  Something is clearly wrong when the Canada Lynx is legally hunted north of the border, and restrictions are placed on the use of private land south of the border.
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· The multiple facets of the ESA are taking a toll – having a negative cumulative effect, if you will – on the economies, social fabric and the environment in rural America. The cumulative effects of these actions must be considered in your decision. Far too many communities in the Pacific Northwest can testify to the economic crisis that typically accompanies a CHD.
· Having acknowledged the unfortunate position the FWS is in regarding this matter, we are still disappointed that the consideration of economic impacts has unquestionably become the least-important component of your work.  This is particularly evidenced by the fact that economic analysis was left until the very end.  It is completely inappropriate to designate critical habitat without first understanding the economic implications of such a designation. We suggest that from here on out, the economic aspect of this effort be given the proper level of importance and attention. 

Finally, we believe it’s important to be on the record in favor of critical habitat, but opposed to the CHD – and doubly so on private land.  The CHD is among the most egregious of the ESA’s many flaws, and Congress should eliminate it from the Act.

Again, we appreciate this opportunity to comment, and reserve the right to update our comments when the Economic Impact Analysis of this proposed action is released.

Sincerely,
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Laura Skaer

Executive Director

LS/kw

