Pombo’s Proposal to Modernize the 1872 Mining Law Helps Rural Western Communities

By Laura Skaer

Former Department of the Interior Solicitor, John Leshy, made a career out of coming up with cockamamie interpretations of the U.S. Mining Law. So, nobody should be surprised that his take on Chairman Pombo’s mining law amendments is goofy too.

Pombo’s amendments would allow mining companies to privatize their claims so that valuable infrastructure (roads, power lines, pipelines, etc.) can remain on the land after mining, and the land can be re-used for other purposes. Chairman Pombo developed these provisions in response to testimony from rural western mining communities who told Congress that removing this infrastructure is a tragedy because it forecloses sustainable economic development opportunities for the rural west. 

Mr. Leshy’s assertion that Pombo’s bill will precipitate a land grab by real estate developers is silly. Maybe the former Solicitor hasn’t seen many mines. After all, most are hard to get to. They are located in remote locations where expensive infrastructure has to be built in order to develop the mineral resources. These areas lack the types of improvements (roads, power, water, etc.) that real estate developers typically find attractive. 

Leshy’s allegation that developers will privatize old, abandoned mining claims throughout the west doesn’t withstand scrutiny either. The bill specifically requires companies that want to buy claims to make a substantial investment in mineral development work in order to qualify the land for purchase. Old claims with old work simply do not meet this qualification criterion. 

Yes, it is true that many Colorado ski resorts are located on what used to be patented land that was purchased from the government for as little as $2.50 per acre. Everyone agrees that this price is way too low. So, Chairman Pombo’s bill solves this problem by raising the fee to $1,000 per acre (a whopping 400 times more than the current rate), or to fair market value, which ever is greater. If a company wants to purchase mining claims in areas with high real estate values, the fair market value of this land will reflect its pricey setting. 

The hand wringing over how this bill will be used to develop isolated mining claims stranded inside the boundaries of national parks is especially amusing. Chairman Pombo offered an amendment that would have clearly eliminated all lands within national parks and other special areas from his bill. However, Colorado Congressman Mark Udall made a counter offer that was approved during markup negotiations, which allows claims with a valid mineral discovery in protected areas to be purchased. 

Those who are worried about the potential purchase and development of the 900 valid claims in protected areas (most of which are in California) should first direct their concerns to Congressman Udall. Secondly, they should consider the difficulty in bringing power and water to these small islands of claims surrounded by protected lands. Or, simply think about how hard it is to build a new power line anywhere in California – let alone in a national park or a wilderness area. 

What if Mr. Leshy is right and some developers actually buy old mine sites? In order to do anything with them, they would first have to make a very substantial investment in cleaning up these abandoned sites prior to building something of value upon them. That would be a good thing. 

During his tenure as Solicitor, Leshy often pointed to the problem of old, and long-ago abandoned mines. Perhaps an unintended but very positive consequence of Pombo’s legislation is that a few developers will invest private-sector funds to restore and then redevelop these sites. If this occurs, Congress will have inadvertently created a partial solution to the abandoned mine problem. 
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