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Northwest Mining Association
10 N. Post St. Suite 220

Spokane, WA  99201

November 12, 2004

Content Analysis Team

Attn: Roadless State Petitions

USDA Forest Service

P.O. Box 221090
Salt Lake City, UT 84122
Dear Sir/Madam:

RE: Proposed Rule on State Petitions for Inventoried Roadless Area Management
        69 Fed. Reg. 42636
On July 16, 2004, the Forest Service proposed a rule for management of inventoried roadless areas to replace the illegal January 12, 2001 rule with a petitioning process that would provide Governors an opportunity to seek establishment of management requirements for National Forest System inventoried roadless areas within their States. . This letter sets forth the Northwest Mining Association’s (NWMA) comments on the proposed rule.

Northwest Mining Association (NWMA) is a 109 year-old, 1,500 member non-profit, non-partisan trade association based in Spokane, Washington. NWMA members reside in 42 states and are actively involved in exploration and mining operations on USFS administered lands, especially in the West. Our diverse membership includes every facet of the mining industry including geology, exploration, mining, engineering, equipment manufacturing, technical services, and sales of equipment and supplies. NWMA’s broad membership represents a true cross-section of the American mining community from small miners and exploration geologists to both juniors and large mining companies.   
NWMA believes the proposed rule provides an appropriate process for reexamining the management of roadless areas. Such a reexamination is critical due to major flaws in both the content of the January 2001 rule and in the process used in the roadless rulemaking process, flaws that led to a nationwide injunction against implementation of the rule. As the proposed rule correctly notes, the proposal is necessary to respond to “the continued controversy, policy concerns, and legal uncertainty surrounding the implementation of the roadless rule.” 69 Fed. Reg at 42637. NWMA believes the proposed rule avoids many of the mistakes of the prior rulemaking, will allow greater input from affected parties and thus, will result in better decisions regarding management of roadless areas. 
As discussed below, however, NWMA has some concerns regarding implementation of the proposed rule and suggestions to improve the rule. It is paramount in formulating a new roadless rule that the Forest Service recognizes only those roadless areas identified through a completed 
local forest NEPA process and road analysis. The flawed Clinton administration inventory should not, and must not, be the starting point for analysis.
I. ILLEGALITY OF THE 2001 ROADLESS RULE 
The rulemaking process resulting in the January 2001 rule was a rushed process with a predetermined outcome, where decisions were made based on inadequate information. In developing the January 2001 rule, the Forest Service failed to comply with the National Environmental Policy Act (NEPA), 42 USC §4321 et seq, in several respects. As the court found in State of Wyoming v. USDA, 277 F. Supp. 2d 1197, (D WY 2003), these violations of NEPA as well as violations of the Wilderness Act were so serious as to require the January 2001 Roadless Rule be permanently enjoined from implementation. 

The court found that “in its rush to give President Clinton lasting notoriety in the annals of environmentalism, the Forest Service’s shortcuts and bypassing of the procedural requirements of NEPA has done lasting damage to our very laws designed to protect the environment.” Id. at 1232. 
More specifically, the court cited five violations of NEPA: 1) the Forest Service’s decision not to extend the scoping comment period was arbitrary and capricious, especially given the lack of accurate maps identifying the areas that would be impacted; 2) the Forest Service’s denial of cooperating agency status to the State of Wyoming without explanation was arbitrary and capricious; 3) the Forest Service’s failure to rigorously explore and objectively evaluate all reasonable alternatives due to the haste of the process and the attempt to justify a predetermined decision was contrary to law; 4) the Forest Service’s conclusion that its cumulative impacts analysis satisfied NEPA (even though it never explained the interaction between the Roadless Rule, Planning Regulations, Road Management Rule and Transportation Policy) was a clear error in judgment; and 5) the Forest Service’s decision not to issue a supplemental environmental impact statement (EIS) even though substantial changes had been made between the draft EIS and final EIS was arbitrary, capricious and contrary to the law.

In addition, the court found the January 2001 Rule violated the Wilderness Act of 1964, 16 U.S.C. §1131 et seq. Under the Wilderness Act, only Congress can designate new wilderness areas. In the January 2001 rule, the Forest Service created de facto wilderness areas by establishing roadless areas that, for all practical purposes, would be indistinguishable from other Forest Service-managed Wilderness Areas. The court in State of Wyoming v. USDA held that January 2001 Rule violated the Wilderness Act because:
Congress unambiguously established in the Wilderness Act that it had the sole authority to designate areas within the National Forest System as ‘wilderness.’ To allow the Secretary of Agriculture and the Forest Service to establish their own system of de facto administrative wilderness through administrative rulemaking negates the system of wilderness designation established by Congress.

Id. at 1236.

Due to its determination that the January 2001 Rule violated NEPA and the Wilderness Act, the court in State of Wyoming v. USDA did not decide whether the rule also violated the Multiple‑Use‑Sustained‑Yield Act of 1960, 16 U.S.C. §528 et seq. (MUSYA). However, in promulgating the January 2001 Rule, the Forest Service clearly ignored its multiple-use mandate. 
MUSYA directs administration of the National Forest System "for outdoor recreation, range, timber, watershed, and wildlife and fish purposes." The Act then defines multiple-use in §4(a):

Multiple-use means the management of all the various renewable surface resources of the national forests so that they are utilized in the combination that will best meet the needs of the American people; making the most judicious use of the land for some or all of these resources or related services over areas large enough to provide sufficient latitude for periodic adjustments in use to conform to changing needs and conditions; that some land will be used for less than all of the resources; and harmonious and coordinated management of the various resources, each with the other, without impairment of the productivity of the land, with consideration being given to the relative values of the various resources, and not necessarily the combination of uses that will give the greatest dollar return or the greatest unit output.

Indeed, the congressional findings and declarations section of MUSYA states:

The Congress hereby finds and declares that the construction and maintenance of an adequate system of roads and trails within and near the national forests and other lands administered by the Forest Service is essential if increasing demands for timber, recreation and other uses of such lands are to be met; that the existence of such a system would have the effect, among other things, of increasing the value of timber and other resources tributary to such roads; and that such a system is essential to enable the Secretary of Agriculture (hereinafter call the Secretary) to provide for intensive use, protection, development, and management of the lands under principles of multiple-use and sustained yield of products and services.

16 U.S.C. § 532. 
There has been no change in the multiple-use principles for Forest Service management set forth in the Forest Service Organic Act, MUSYA or in the Renewable Resources Act as amended by National Forest Management Act (NFMA). Despite the multiple-use mandate imposed by MUSYA, the Forest Service established a national rule that would prohibit multiple-use management of more than 32 million acres of so called “inventoried roadless areas”, much of which was not roadless at all. 
II. Modify the Areas For Consideration as Roadless

The Forest Service Transportation Manual requires that plan revisions begun but not adopted by July 2002 have a completed roads analysis. All other National Forests were required to conduct a roads analysis by January 2003.  Some National Forests did not actually complete the roads analysis or incorporate it into their forest plans. Given the fact that the proposed rule utilizes the same authority for designating roadless areas as was used under the previous rule that was vacated by the Wyoming District Court, there should be new criteria delineating the types of areas appropriate for roadless designation. NWMA recommends the Forest Service limit roadless area designations to those identified through completed roads analyses that have complied with the NEPA process, including state and local government involvement. 
III. Eliminate Areas with High Potential for Mineral Resources from Roadless Consideration
Consistent with the Mining Law of 1872, 30 U.S.C. § 22, et. seq., the Mining and Minerals Policy Act of 1970, 30 U.S.C. §21a, the Forest Service Minerals Program Policy, and the October 2003 Joint Statement with the Bureau of Land Management on Sustainable Development, the Forest Service should eliminate all areas with a high potential for mineral resource development from roadless consideration by the Governors in the final rule.
The Preamble to the Forest Services Minerals Program Policy states:
The Federal Government's policy for minerals resource management is expressed in the Mining and Minerals Policy Act of 1970, "foster and encourage private enterprise in the development of economically sound and stable industries, and in the orderly and economic development of domestic resources to help assure satisfaction of industrial, security, and environmental needs." Within this context, the National Forests and Grasslands have an essential role in contributing to an adequate and stable supply of mineral and energy resources while continuing to sustain the land's productivity for other uses and it's capability to support biodiversity goals. 
In February, 2004 Chief Dale Bosworth sent a directive to all Regional Foresters, Station Directors, Area Director, the IITF Director, and Washington Office Staff reaffirming the Forest Service Minerals Program Policy statement issued by former Chief Jack Ward Thomas in 1995.  The directive stated, in part:
In October 2003, BLM Director Kathleen Clarke and I jointly signed a document which is enclosed and states our shared commitment to sustainable development of mineral resources.  This builds on the World Summit on Sustainable Development in 2002 and endorses the Plan of Implementation from that Summit which addresses mining, minerals and metals.  This joint statement is significant because it affirms that the two land management agencies with the most vital roles in mining and reclamation activities on federal land agree to the concept of sustainable mineral development and continued implementation of the Mining and Minerals Policy Act of 1970.

Finally, I am enclosing a copy of the Forest Service Minerals Program Policy statement which was issued in 1995 by former Chief Jack Ward Thomas.  This is an accurate description of our current minerals and geology program objectives and policies which are based on the Mining and Minerals Policy Act of 1970.  Management of minerals and geology resources is an integral part of our multiple use mandate for National Forests and Grasslands.

The Minerals Program Policy Statement objectives require that the National Forests be managed to “Maintain opportunities to access mineral and energy resources which are important to sustain viable rural economies and to contribute to the national defense and economic growth,” and to “Facilitate the orderly exploration, development, and production of mineral and energy resources within the National Forest System on lands open to these activities or on withdrawn lands consistent with valid existing rights.”
The Minerals Program Policy Statement provides that the following policies are to govern the implementation of the minerals and geology program objectives:

Plan and provide for access to and occupancy of National Forest System lands for mineral resource activities, consistent with the overall management objectives and the rights granted through statutes, leases, licenses, and permits. Eliminate or prevent occupancy that is not reasonably incident to and required for the mineral operation. 

Ensure that mineral or energy activities conducted in congressionally-designated or other withdrawn areas are supported by valid existing rights. 

Prior to initiating the administrative withdrawal of National Forest System lands from mineral entry, ensure the full consideration of (a) the national interest in rural community development, (b) the value of the mineral resource foregone, (c) the value of the resource or improvement being protected, and (d) the risk that the renewable resources cannot be adequately protected pursuant to application of the Minerals Surface Use Regulations. 

Ensure private rights are respected in all resource management decisions.
The illegal 2001 Clinton administration roadless rule was in direct contradiction to the laws and policies identified above. In order to ensure that the final rule and the petitioning process is consistent with the laws and policies listed above, all areas with a high potential for mineral resource development should be eliminated from roadless consideration by the Governors in the final rule.  The Wilderness Act of 1964, 16 U.S.C. §1131 et seq, and the withdrawal from mineral entry procedures set forth in the Federal land Policy and Management Act of 1976, 43 U.S.C 1701 et seq, are the exclusive statutory authorities for withdrawing public lands open to mineral entry.  
IV. THE USFS HAS NO STATUTORY AUTHORITY TO PREVENT ACCESS FOR MINERAL EXPLORATION AND DEVELOPMENT 

The USFS Organic Act (the Organic Administration Act of 1897) does not provide the authority to deny access of qualified persons to enter public lands open to the 1872 Mining Law for exploration and development of minerals. Unless the USFS has legally withdrawn the lands, then these lands remain open to mineral entry. In the pertinent section, the Act provides that:

nor shall anything herein prohibit any person from entering upon such national forests for all proper and lawful purposes, including that of prospecting, locating and developing the mineral resources thereof. Such persons must comply with the rules and regulations covering such national forests.
16 U.S.C. §478. 

The 1872 Mining Law is, in effect, an invitation by the government for qualified persons to enter the public lands – including National Forests – open to the Mining Law for the purpose of exploration and development of the mineral resources. There is no requirement in the Mining Law that a mining claim must be located prior to enjoyment of that invitation.

The miner’s right to enter all lands potentially affected by this proposed rule was confirmed further by Congress in 1955. The Surface Resources and Multiple Use Act of 1955 restricted the use of surface resources for unpatented mining claims. It mandated that hereafter located claims could not be used for any purposes not reasonably related to mining. Despite these dramatic changes, the act provides that the right of the United States to manage the surface resources “shall not endanger or materially interfere with” mining operations. 30 U.S.C. §612. Managing an area open to mineral entry as roadless threatens to eliminate the possibility of any road construction or repair, materially interfering with a miner’s statutory right to maintain and develop reasonable access necessary for current or future mining operations.

United States v. Weiss, 642 F. 2d 296 (9th Cir. 1981), is the penultimate case on the USFS’s authority under its Organic Act to regulate mining activities on National Forest Lands. The court upheld USFS regulations (36 CFR 228) relating to mining activities conducted under the 1872 Mining Law on National Forest lands in the face of challenges that the agency had insufficient statutory authority under its Organic Act to promulgate surface use management regulations. In the pertinent sections, the Organic Act provides: 
The Secretary of Agriculture shall make provisions for the protection against destruction by fire and depredations upon the public forests and national forests and he may make such rules and regulations and establish such service as will ensure the objects of such reservations, namely, to regulate their occupancy and use and to preserve the forest thereon from destruction. 
While the court upheld the Secretary of Agriculture's authority to regulate mining operations on national forest land, the court read 16 U.S.C. §478 to mean that mining may not be prohibited or “so unreasonably circumscribed as to amount to a prohibition.” Weiss, 642 F.2d at 299. Thus, the Forest Service may not use roadless management pursuant to the proposed rule to deny access pursuant to the 1872 Mining Law to lands otherwise open to mineral entry 

Pursuant to the Multiple-Use and Sustained-Yield Act of 1960 (MUSYA) 16 U.S.C. §528-531, and the National Forest Management Act (NFMA) 16 U.S.C. §§1601-1614, the USFS is required to develop resource management plans that comport with the principle of multiple-use. These plans must strike a balance among a variety of resource uses and values. Though the USFS is permitted under the MUSYA to prefer some uses over others based on the relative resource values in particular areas, MUSYA does not authorize the USFS to prohibit mining activities in the absence of formal withdrawal. 
MUSYA’s declaration of policy states that nothing in the act shall be construed as affecting “the use or administration of the mineral resources of national forest lands...” Neither MUSYA nor NFMA override 16 U.S.C. §478 of the USFS Organic Act’s express acknowledgment of the “statutory rights” of mining claimants, conferred by the 1872 Mining Law to conduct mining operations on public lands. The federal court took time to remind the USFS of this obligation in Foundation for North American Wild Sheep v. United States, 681 F 2d. 1172, 1182 n 48, (9th Cir. 1982). Here, the court noted that USFS authority under MUSYA “mandates that access to preexisting mining claims be granted the owners of those claims.”

V. BENEFITS OF THE PROPOSED RULE
Proposal Properly Integrates Local Concerns and is Consistent with NFMA
The proposed approach complements, rather than obstructs local-level forest planning. As established by the NFMA, local-level forest planning has long been the mechanism used to develop forest plan decisions by the people most knowledgeable about the national forest lands. Local forest plans have been developed through an open public process by agency personnel, industry representatives, environmentalists, elected officials, and community activists. 
A national top-down, one-size-fits-all roadless conservation rule undermines the cooperative dialogue that takes place during each forest’s plan revision and cancels out years of research, scientific analyses, collaboration, and compromise. The NFMA makes the land and resource management plan (forest plan) the focal point for management of each national forest. 16 U.S.C. 1604. After adoption of the forest plan, all “[r]esource plans...and other instruments for the use and occupancy of National Forest System lands shall be consistent with the land management plans.” 16 U.S.C. 1604(i). If a proposed “resource plan” is not consistent with the forest plan, the NFMA requires analysis of a proposed plan amendment and the opportunity for public comment before the plan amendment can be adopted and implemented. Id. § 1604(d) and (f)(4). 
The NFMA similarly recognizes the need to consider relative values and local conditions. In the NFMA, Congress concluded that it was “unwise to legislate national prescriptions” for all national forests because of the “wide range of climatic conditions, topography, geologic and soil types,” and different local perspectives on appropriate land uses in a particular national forest. S. Rep. No. 94-893, at 26 (1976), reprinted in 1976 U.S.C.C.A.N. 6685. This prohibition against national prescriptions also extends to Forest Service actions:

The Committee bill directs that guidelines be developed by the Secretary of Agriculture for the land management planning process. While planning guidelines will apply at all levels, there is not to be a national land management prescription. The general framework for the plans and appropriate management direction would be established on a national basis.... The detailed application of this framework and direction would be reflected in individual plans.... The Committee believes that in the development of land management plans, the land manager must pay particular attention to the identification of land suitability and capability for various types, level, and combinations of resource use,....and special resource relationships where hazards exist for the various resources [e.g., forest health issues].

S. Rep. No. 94-893, at 35, 1976 U.S.C.C.A.N. 6694 (emphasis added). 
Notably, roadless areas were not one of the areas where Congress called for national-level rules and guidelines in 16 U.S.C. § 1604(g). Instead, the Statewide Wilderness Acts provide that roadless areas shall be managed as determined appropriate in individual forest plans.

In commenting on the NFMA bills, the Forest Service itself stated that iron-clad nationwide rules were unwise due to the variety of biological and socio-economic conditions encountered in the widespread National Forest System:

The National Forest System is very diverse and contains a wide range of climatic conditions, topography, geologic and soil types, vegetative covers, and wildlife. Because of this diversity, we do not believe it is desirable or practical to legislate national prescriptions as would be done by S. 2926. We strongly recommend that S. 2926 not be enacted.

S. Rep. No. 94-893, at 46, 1976 U.S.C.C.A.N. 6705.

It is contrary to the design of the NFMA to institute a national proscription that all inventoried roadless areas shall remain roadless permanently, without regard to local biological and socio-economic conditions. The proposal’s approach would allow much greater consideration of local conditions.

Not only is a national rule, like the January 2001 rule, contrary to NFMA, a national rule is not necessary to protect roadless areas within the National Forest System. In promulgation of the 2001 rule, no evidence was provided that a nationwide prohibition on road construction would improve upon the prior system under which local agency officials make decisions regarding road construction on a case-by-case basis. The proposed rule allows for recognition of local situations and provides for greater input by the interested parties most affected by roadless management decisions. NWMA maintains that the decisions regarding management of roadless areas should be decided at the local level, not by a national administrative fiat. 

Proposal is Consistent with MUSYA
As discussed above, MUSYA imposes a multiple-use mandate on the Forest Service, a mandate that could not be met through a nation-wide prohibition on roads. The proposal, by allowing greater opportunity for local input and consideration of local concerns, would assist the agency in appropriately balancing its responsibilities under MUSYA. MUSYA permits the Forest Service to prefer some uses over others based on relative resource values but with the recognition that site-specific or local factors are the key to setting any use preferences. In explaining the Act's multiple‑use directive, the House Report discusses the "relative values" analysis as follows:

One of the basic concepts of multiple-use is that all of these resources in general are entitled to equal consideration, but in particular or localized areas relative values of the various resources will be recognized....

In practice, the priority of resource use will vary locality by locality and case by case. In one locality timber use might dominate; in another locality use of the range by domestic livestock; in another outdoor recreation or wildlife might dominate. Thus, in particular localities the various resource uses might be given priorities because of particular circumstances. 

H.R. Rep. No. 1551, 86th Cong., 2d Sess. ‑‑‑ (1960), reprinted in 1960 U.S.C.C.A.N. 2377, 2379. 
The proposed rule is consistent with MUSYA’s multiple-use mandate and emphasis on local conditions and concerns.
Proposed Rule Provides Additional Opportunity to Ensure Mineral Development is Properly Considered
One of NWMA’s greatest concerns about the January 2001 Rule was that it failed to properly consider and account for the public laws that specifically control access and development of minerals on public lands. Whatever mandate, or authority, the Forest Service believes it can derive from the laws it administers generally for activities that affect surface resources within the National Forest Service System, they do not supersede, or override, the more specific mandates and requirements of the mineral laws. For example, the Mining Law of 1872, 30 U.S.C. § 22 et seq., establishes the right to access public lands to explore and develop locatable minerals on public lands, and the Forest Service cannot materially interfere with prospecting, mining, and other incidental uses on those lands in the course of its management of surface resources. 
Likewise, the disposition of solid minerals subject to the leasing laws cannot be impaired by unilateral action by the Forest Service under the guise of its general authority to manage surface resources within the National Forest System. Again, by way of example, the disposition and development of federal coal under National Forest Lands is subject to the Mineral Leasing Act of 1920, as amended, 30 U.S.C.§ 181 et seq., and the Surface Mining Control and Reclamation Act of 1977 (SMCRA), 30 U.S.C. §1201 et seq. These laws establish specific land use planning considerations for the availability of federal coal resources. These specific provisions control and cannot be superseded by Forest Service edicts or rules purportedly taken pursuant to the National Forest Management Act (NFMA), 16 U.S.C. §§1601-1614, Multiple-use and Sustained-Yield Act of 1960 (MUSYA), 16 U.S.C. §§ 528-531, or the Organic Administration Act of 1897, 30 Stat. 11 (June 4, 1897). Rather, the Forest Service’s obligation, and the Secretary of Interior’s as well for that matter, is to assure that the Forest Service’s actions conform to the specific laws providing for access and development of the mineral resources within the National Forest System. 
NWMA agrees with the analysis on access to federal lands contained in “Forest Service Roads: A Synthesis of Scientific Information” found on the Forest Service Web Page created in conjunction with the interim final rule instituting the moratorium on road construction. In the section entitled Energy and Mineral Resources (p. 13), the document first acknowledges that “Federal law and Forest Service policy clearly support exploration for and extraction of resources from public lands.” The document then states that “under the Mining Law of 1872, U.S. citizens and firms have the right to explore for and stake claims to selected mineral on all public domain lands not specifically withdrawn from mineral entry” and that the Forest Service “cannot unilaterally deny exploration access to National Forest lands.”  It notes that access to unpatented holdings, patented claims, leases, and severed mineral rights can be subject to reasonable regulation but seldom denied. Regarding use of roads as necessary for access, the document asserts that the Forest Service:

can affect the location and design of roads built on National Forest lands to support energy and mineral activity. In addition, the agency can in some instances place stipulations on access, i.e., limiting road use to certain months, permitting aerial access only, or precluding surface occupancy. Constraints that are unduly expensive to fulfill or so restrictive as to make an otherwise economic mineral deposit uneconomic, however, might well be perceived as denying reasonable access. 
In light of the clear legal provisions that provide for access to minerals on the public lands, the Forest Service should have more thoroughly addressed how access for minerals will be affected by the January 2001 rule. The proposed rule provides an additional opportunity to ensure that management of roadless areas does not conflict with the mineral laws. 

In promulgation of the 2001 rule, the Forest Service also neglected to consider the impact on the availability of domestic minerals, including those of strategic importance, on national security and the economy. Among the mineral commodities that would have been severely adversely impacted the January 2001 Rule was the increasingly important reserve base of federal coal located on National Forest System lands. The Nation must use this vast supply of domestic energy to meet the growing energy requirements of an expanding economy. 
While the January 2001 Rule would have allowed exemptions to the rule for existing leases for coal or other leasable minerals such as phosphates, it would not have allowed future leasing in roadless areas or expansion of existing lease areas, needlessly putting substantial quantities of minerals off-limits to development. The proposed rule offers an opportunity to correct this situation and ensure that leases may be modified and expanded. 

Proposal Advances the Goals of Executive Order on Cooperative Conservation
In establishing a process where the States have an opportunity to partner with the Forest Service on management of roadless areas within their borders, the proposal advances the goals of Executive Order 13352, “Facilitation of Cooperative Conservation.” This recent Executive Order, dated August 26, 2004, emphasizes the importance of inclusion of local participation in Federal decisioNWMAking. The January 2001 with its national top-down, one-size-fits-all approach to roadless management is the antithesis of cooperative conservation. The proposed rule, on the other hand, provides opportunity for State and local input and consideration of local conditions.
VI. SPECIFIC COMMENTS REGARDING THE PROPOSAL


Modification of State-Established Management Requirements
Proposed sections 294.12-294.14 would establish the process by which a State Governor can petition the Secretary of Agriculture for the establishment of management requirements for roadless areas within the state. There are no provisions, however, that address modification of any state-established management requirements once the petition is accepted and the state-specific rulemaking has concluded pursuant to proposed section 294.15. Forest Service must consider methods for modification of the state management requirements to address changing conditions. These management standards cannot be permanently static. 
The preamble to the proposed rule briefly mentions that the “Department’s general petitioning process for the approval, amendment or repeal of rules would remain available after the expiration of the 18 month petitioning period.” 69 Fed. Reg. at 42638. This petitioning for rulemaking process established under 7 CFR 1.28, a cumbersome and lengthy process at best, should not be the sole method for modification of state management requirements for roadless areas. The Forest Service should consider whether to establish an automatic review period, where the requirements would be reviewed every five years. Thus, the rule needs to specify how state-established plans may be modified after the initial petitioning process. 

Proposal Lacks Criteria for Acceptance or Declination of State Petitions
While proposed section 294.13 discusses the time frame by which the Secretary must respond to a State’s petition, the proposal contains no real criteria for acceptance or declination of a petition. Forest Service should develop criteria for petition acceptance. For example, the Forest Service should consider stating if the petition meets the petition content requirements of 294.14, it will be accepted. 

18 Month Time Frame for Submission of State Petitions Is Overly Generous

The proposed rule requests comment on the sufficiency of the time frame for submission of State Petitions. Under the proposal, states must submit their petitions within 18 months of the effective date of the final rule. NWMA believes that 18 months is an overly generous timeframe. NWMA recommends that the time frame be changed to require plans be submitted within 12 months.


Coordination of Proposal with Revisions of Forest Plans
The proposed rule does not address how the state-established management requirements will be coordinated with forest plans that are currently undergoing revision. Since there are several forest plan revisions currently underway, we recommend that the Rule require all ongoing Forest Plan revisions to defer decisions on roadless area management until after the States’ petition process is complete and a new rule issued. 


A Regional Advisory Committee is Preferable to a National Advisory Committee 

The proposed rule requests comment on whether a national advisory committee should be established “to provide expert consultation on the implementation of the State-specific petition rulemaking process.” 69 Fed. Reg. at 42638. NWMA believes that a national advisory committee is unnecessary. The Forest Service has the necessary expertise within the agency to oversee the petition process. The proposed advisory committee would include members with expertise in fish and wildlife biology, fish and wildlife management, forest management, outdoor recreation, and other important disciplines, as well as representatives of State and local governments. It also must include minerals and geology experts. The Forest Service has expertise in all the listed disciplines, including minerals and geology. Rather than a national advisory committee, regional advisory committees would be more productive and effective, provided they include all of the disciplines listed above, including minerals and geology. Also, if a regional advisory committee is formed, it should not impact or extend the petition deadline. 

Criteria for State Management of Roadless Areas
The proposed rule does not provide any criteria or guidance for states to propose to manage areas as roadless. The Forest Service should establish a presumption that only areas designated as wilderness or areas that have been determined in a forest plan to have wilderness characteristics can be managed by the State as roadless. Other areas could be designated as roadless only upon a compelling demonstration.
Clarify How Areas Not Identified in State Petitions Will Be Managed 
The proposed rule does not acknowledge the fact that inventoried roadless areas not included in a States’ petitions will continue to be managed by the Forest Service as subject to multiple-use principles and statutory mandates. NWMA strongly recommends that direction be included in the final rule instructing the forests to allocate these areas to multiple-use management if they are not selected for restrictive management by the States.

A Roads Analysis Should Be Completed for All Areas outside Congressionally Designated Wilderness and Roadless Areas Identified in Local Forest Plans Prior to the Clinton Administration Roadless Rule

Judicious forest management implies the application of scientific principles to achieve various goals. Because forests are dynamic systems, management goals become desirable future forest conditions, while various stages of forest dynamics offer objectives to achieve the resources people value. These objectives, to be realistic, must be developed at the state and local levels.  Because forests are long term, dynamic systems they cannot be effectively managed with short term, top-down political disruption. The bottom line is the fact that most forest resources that people value are dependent upon access, for which the completion of a roads analysis is critical. 

Requiring a road analysis in these situations would move the process back to when roadless determination was “fair, open and responsive to local input and information,” as stated in the USDA news release 0283.04.  The only reason a roads analysis need not be completed for an area is if the localized resources would not require access to manage – either long term or temporary.  Participation by the States should be imperative in this process.

NWMA supports and incorporates the comments of the National Mining Association and the Alaska Miners Association.

Respectfully submitted,
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Laura Skaer

Executive Director

Northwest Mining Association

10 N Post St Suite 220

Spokane WA 99201

lskaer@nwma.org 

(509) 624-1158 
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