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The Northwest Mining Association (NWMA) submits these comments in response to the Bureau of Land Management’s (BLM) re-proposal of the Cost Recovery Proposal first advanced on December 15, 2000 at 65 Fed. Reg. 78440. Unfortunately, the 2005 proposal is nearly identical to former Secretary Babbitt’s December 15, 2000 proposal. NWMA is at a loss to understand why the Bush administration is re-proposing an onerous Clinton administration proposal designed to discourage exploration and production of domestic mineral and energy resources from the public lands.

NWMA filed comments on July 2, 2001 objecting to the December 2000 Cost Recovery Proposal and raised many concerns that have not been discussed or addressed adequately in the 2005 proposal. The current proposal suffers from many of the problems identified in NWMA’s comments on the December 2000 proposal. Therefore, we incorporate our July 2, 2001 comments by reference as though fully set forth herein.
NWMA is a 110 year-old, 1,200 member non-profit, non-partisan trade association based in Spokane, Washington. Our individual and corporate members reside in 31 states and are actively involved in exploration, mining operations and reclamation/closure activities on BLM administered land in every western state. Our membership represents every facet of the mining industry including geology, exploration, mining, engineering, equipment manufacturing, technical services, and sales of equipment and supplies. Our broad-based membership includes many small miners and exploration geologists as well as junior and large mining companies and individuals who work for those companies.

NWMA is very concerned about the impacts the new and increased fees in this proposal will have on our 1,200 members, as well as all individuals and companies in the U.S. mining industry. In the 1990’s, DOI and BLM instituted many policies that greatly discouraged exploration and production of locatable minerals from the public lands. Unfortunately, many of those policies have not been modified or reversed by the Bush administration. An example is the Department of Interior Solicitor’s incorrect Opinion on the Ancillary Use of Mining Claims dated January 18, 2001. 
In addition, the BLM recently increased the claim maintenance fee by 25% to $125 per claim and the claim location fee from $25 to $30 per claim. The United States now has the highest claim maintenance fee of any significant mineral producing country in the world. The fee increases in this proposal, especially the open-ended case-by-case fees, will only serve as an additional disincentive. At a time of increased terror activity around the world and political instability in Latin America, the federal government should be advancing policies that encourage exploration and production of domestic mineral and energy resources, not discourage exploration and production.
NWMA submits that the current proposal violates the Mining and Minerals Policy Act of 1970, 30 USC § 21(a), and the joint BLM/USFS Sustainable Mineral Development Policy signed by Director Kathleen Clarke on October 22, 2003.

The Mining and Minerals Policy Act of 1970 states:

The Congress declares that it is the continuing policy of the federal government in the national interest to foster and encourage private enterprise in (1) the development of economically sound and stable domestic mining, minerals, metal and mineral reclamation industries, (2) the orderly and economic development of domestic mineral resources, reserves, and reclamation of metals and minerals to help assure satisfaction of industrial, security and environmental needs, (3) mining, mineral, and metallurgical research, including the use and recycling of scrap to promote the wise and efficient use of our natural and reclaimable mineral resources, and (4) the study and development of methods for the disposal, control, and reclamation of mineral waste products, and the reclamation of mined land, so as to lessen any adverse impact of mineral extraction and processing upon the physical environment that may result from mining or mineral activities.

The October 22, 2003 Sustainable Development Policy states, in part:

We will continue to implement the Mining and Minerals Policy Act of 1970, wherein Congress declared that the United States should have a strong domestic mining industry and reclaim those impacts created by mining related activities.

It is important that we consider … the Mining and Minerals Policy Act in our planning and management decisions.

It is clear the BLM has ignored both the Mining and Minerals Policy Act and its own Sustainable Mineral Development Policy in promulgating the proposed rule. At the very least, BLM must either explain how the current proposal is consistent with and promotes implementation of the Mining and Minerals Policy Act of 1970 and the October 22, 2003 Sustainable Mineral Development Policy, or withdraw the proposal.

As we indicated in our comments on the December 2000 proposal, NWMA strongly believes no new fees or fee increases should apply to locatable mineral activities, especially in view of the recent increases in the claim location and claim maintenance fees. Holders of federal mining claims now are required to pay a $125 fee per claim per year, along with a $30 location fee per claim. Congress has ordered these fees be applied to cover the cost for administering the Mining Law program. Thus, NWMA believes that any attempt to impose additional fees on locatable mineral activities authorized by the General Mining Laws amounts to an improper attempt at double recovery.
While the proposed rule indicates BLM does not intend to, and legally cannot, recover more than its actual costs, careful attention must be paid to ensure that there is no double recovery. For example, if any of the net smelter royalties paid from production on Weeks Act lands (acquired lands), are used to offset BLM document processing costs for activities on acquired lands, then BLM should not be able to recover these costs separately. The same holds true for any Mining Law Administration Program (MLAP) funds or Bonus Bid Payments that cover document processing costs. 
Claim Maintenance Fees

The Omnibus Budget Reconciliation Act of 1993 authorized the collection of an annual $100 maintenance fee on unpatented mining claims and a $25 location fee. This fee has been extended by subsequent appropriation bills, and effective June 30, 2005, the maintenance fee due September 1, 2005 increased to $125 and the location fee increased to $30. In FY 2004, these fees generated almost $18 million and will likely generate more than $25 million in the next fiscal year. All Department of Interior Appropriation Acts since 1993 have provided that these mining fees are to be credited against the Management of Land and Mineral Resources appropriation used for the MLAP. 
On March 29, 2001, the Government Accounting Office (GAO) provided testimony before the Subcommittee on Energy and Mineral Resources of the House Committee on Resources with respect to its report titled Improper Charges Made to the Mining Law Administration Program, GAO-010356, March 2001. In its testimony, the GAO concluded “the costs of some labor and a number of contracts and services were improperly charged to the MLAP, resulting in other sub-activities benefiting from funds intended for MLAP operations. Therefore, fewer funds have been available for actual MLAP operations.” 
In this report, GAO stated on page 4 that an estimated 38.9 percent of the employees reported that more time was charged to MLAP than they actually worked, including 17.6 percent who stated they did no work for MLAP during the 10 month period. The report continued “Based on our survey sample, we estimate a net overcharge of 10.8 percent for the 10 month audit period, resulting in a potential overcharge of about $1.2 million for the nine BLM administrative states and offices included in our review.” 

These disturbing conclusions raise concerns about BLM’s capability to fairly and accurately determine, on a case-by-case basis, actual costs, and to set fixed fee determinations based on accurate estimates of time and costs. The GAO report on page 6 found that “[w]hile BLM is taking appropriate steps to correct past improper charges of contracts and services to MLAP, it has not established specific procedures to prevent the recurrence of similar improper charges in the future.” To quote from NWMA’s July 2, 2001 comments on the December 2000 proposal:
This finding leads to the inescapable conclusion that the fee proposal should be withdrawn until such time as the agency implements appropriate training programs and provides detailed guidance for all employees. Only then will BLM be in a position to undertake a rulemaking that would fairly impose any additional fees on the hardrock mining industry that may prove necessary.
NWMA is unaware of any steps that have been taken since the December 2000 Cost Recovery Proposal was withdrawn to address the above quoted concerns.  In the 2005 re-proposal, BLM did not address this comment nor detail any steps that have been taken to implement appropriate training programs and provide detailed guidance.
Furthermore, BLM has not identified those activities that are appropriately funded by the claims maintenance fee and those activities that should be funded through fixed or actual transactions fees as proposed by this rulemaking. The GAO report cited above lists MLAP activities on page 7 that already should be covered fully by the claim maintenance and location fees: 
· Reviewing and approving plans of operation and notices of mining operations;

· Conducting a comprehensive program of inspections and enforcement to ensure compliance with the terms of plans and notices of operation and related state and local regulations;

· Identifying and eliminating cases of unauthorized occupancy of mining claims;
· Conducting validity examinations of mining operations in order to eliminate cases of mineral trespass;

· Completing mineral examinations and processing of the “grandfathered” mineral patent applications; and,

· Collecting and processing waivers of maintenance fees.

Many of the activities listed above also are listed as activities for which a fee is required under the proposed rule. Thus, the proposed rule must be revised to eliminate any possibility for double recovery for activities taking place under the authorization of the General Mining Laws of the United States and funded by the claim maintenance and location fees. This same issue was raised in NWMA’s comments to the December 2000 proposal, and it has not been addressed in this proposal. 

Case-by-Case Fees
NWMA opposes the imposition of case-by-case fees. There appears to be no agency accountability with respect to the imposition of case-by-case fees. There are no cost ceilings, and no opportunities or incentives for cost containment. 

To ensure BLM accountability, BLM must include criteria for calculating case-by-case fees and also criteria to access the efficiency of how the BLM uses this money. Every effort must be made to ensure that BLM processes permits, plans of operation, etc. in an efficient and timely manner, particularly those documents where fees are calculated on a case-by-case basis. As “customers” of services provided by BLM, applicants should be able to expect BLM will complete its work in a timely manner. Time frames for completing an action should be established and BLM managers should be held accountable if the established time frames are not met without good cause.
Based on experiences reported by our members, BLM has a significant processing backlog of many different types of permits or approval documents. These anecdotal accounts were confirmed by the National Research Council (NRC) in its 1999 report to Congress entitled “Hardrock Mining on Federal Lands.” On page 90, the report states “[I]nefficiencies and time delays in the completion of environmental review under NEPA, issuance of permits, and conduct of other administrative actions unnecessarily consume the resources and time of many stakeholders.” The situation is no better today, if not worse.
On June 30, 2005, Assistant Secretary for Land and Minerals Management, Rebecca Watson, in response to a congressional directive in the FY 2005 Interior Appropriations Bill, sent a letter and report to House Resources Committee Chairman Richard Pombo advising Congress that BLM had instituted a permit tracking system. The report also summarized and analyzed the time it takes BLM to process plans of operation. According to this letter and the attached report, BLM processes most plans of operations within 6 months. This revelation came as a great surprise to many of our members who are experiencing permitting times in excess of 3 to 5 years. It appears BLM combined all plans of operations; exploration, mine development and mine expansion together in this report to come up with the 6 month average. NWMA believes the report is misleading, or disingenuous at best, because it does not give a correct picture of the time it takes to process a plan of operations for mine development or mine expansion. 
If it is true, as the BLM report suggests, that BLM processes plans of operation within 6 months, then there should be no need for case-by-case cost recovery fees. 
Negotiating case-by-case fees will add costs for BLM and the applicant, require staff time and resources, and will likely result in further delays in processing the documents. In BLM’s Regulatory Flexibility Act Threshold Analysis, the agency apparently was able to determine estimates of average processing costs on a case-by-case basis. Yet, those average costs were not used instead of a case-by-case negotiation and determination process. Why?
NWMA also would like to point out that the June 2005 letter and report referenced above do not indicate that funding shortages are contributing to delays in processing plans of operation. The report includes 5 recommendations for reducing delays in processing plans of operation and not one of the recommendations suggests BLM needs more money. 

NWMA believes BLM should withdraw this proposal and reevaluate it in light of the findings contained in the June 30, 2005 letter and attached report. 

Many NWMA members already typically pay for the cost to process plans of operation on a case-by-case basis. They do this by paying a third-party contractor to work under BLM’s direction to prepare the required NEPA documentation, which is the most labor-intensive and time-consuming aspect of the plan of operations approval process. In addition to paying third-party NEPA contractors, NWMA members often subsidize a BLM employee or retain a contractor to work as Project Manager on specific plans of operation/NEPA reviews. It is typical for industry to subsidize BLM’s costs for both the NEPA third-party contractor and either an in-house or retained project manager for mineral development proposals. These costs are significant and industry should not be required to subsidize additional BLM costs. Those costs should be covered by the claim location and maintenance fees allocated to the MLAP. 
Cost Recovery for Mineral Validity Exams
NWMA is confused and very concerned over the language in the preamble to the 2005 Cost Recovery Proposal concerning mineral validity examinations. The 2005 proposal contains language that was not in the December 2000 proposal, is in direct conflict with the rights granted all U.S. citizens by the General Mining Law, 30 USC § 21 et seq. to explore and occupy public lands open to mineral entry, and is inconsistent with BLM policy as set forth in 43 CFR 3809.100(a) and two Instruction Memoranda, IM 2003-242 and IM 2004-133. 

The definition of operations in the 43 CFR 3809 Surface Management Regulations clearly reveals that the regulations are not restricted to land on which there is an established discovery of a valuable mineral deposit. In fact, the regulations are not restricted to land on which there is a located mining claim. Under the Mining Law (30 USC § 21, et seq.), one does not need a properly located mining claim to mine. Thus, there is no need for BLM to conduct routine mineral validity examinations to determine claim validity in order to process plans of operation and notices of intent. 
43 CFR 3809.100(a) provides that BLM will prepare a mineral examination report on claims located on lands withdrawn from mineral entry under the Mining Law. Consistent with the intent of 43 CFR 3809.100(a), BLM issued IM 2003-242 to clarify when validity examinations are required to approve or disapprove a mining plan of operations under the 3809 regulations. This IM states, in part, 

The BLM policy is that validity exams are not automatically performed when a mining plan of operations is filed, unless the mining operation is within an area that is withdrawn or segregated, 43 CFR 3809.100; or a mineral examination report is required to determine if the minerals are uncommon varieties, 43 CFR 3809.101.

This policy was reiterated in IM 2004-133. 

The proposed rule contains language that is incorrect and inconsistent with this clearly defined policy. The proposed rule indicates that BLM is going to perform mineral validity examinations for plans of operation and notices of intent. The preamble at 70 Fed. Reg. 41538 states:

When we conduct a mineral validity examination/report as a result of your application for a plan of operations or mineral patent or your notice under 43 CFR 3809.301, the mineral examiner would consider the cost to you for the examination and report along with other costs of doing business and evaluating whether you have made a valuable discovery of minerals on the claim.

This language was not contained in the December 2000 proposal, which pre-dates the two IM’s mentioned above. The sentence quoted above does not contain qualifying language to indicate that BLM will conduct mineral validity examinations only in the limited circumstances set forth in 43 CFR 3809.100(a) and IM’s 2003-242 and 2004-133.

Similar incorrect language about claim validity examinations is contained in the proposed rule at Sec. 3800.5(d):

An applicant for a plan of operations or a mineral patent under this part, or a notice operator who may not conduct operations under this part until a validity examination is performed, must pay a processing fee on a case-by-case basis as described in 43 CFR 3000.11 for any validity examination and report performed in connection with the application or notice. 
70 Fed. Reg. 41553.
BLM must revise and clarify the proposed rule to clearly indicate that its policy regarding when it will conduct validity examinations as set forth in IM 2003-242 and reaffirmed in IM 2004-133 remains unchanged. The cost recovery proposal should clearly state the specific and limited circumstances in which it is necessary and/or appropriate for BLM to perform a mineral validity examination and to recover the costs associated with such an examination. 

Regulatory Flexibility Act Analysis 

BLM’s 30-day comment period did not provide sufficient time for NWMA to thoroughly analyze BLM’s Regulatory Flexibility Act (RFA) Threshold Analysis. We did, in the short time available, find several inaccurate, incomplete, out-of-date and/or misleading statements that cause NWMA to question the validity of Threshold Analysis. In short, the analysis was very superficial and does not reflect the reality of the large number of small entities who are struggling to survive, especially those producing industrial locatable minerals. BLM’s analysis, in effect, buries the smaller operators in the large operator’s statistics.
Thus, NWMA disagrees with BLM’s conclusion that the “proposed rule will not have a significant economic effect on a substantial number of small entities as defined under the Regulatory Flexibility Act (5 U.S.C. 601 et seq.).” The proposal would increase the mineral patent adjudication fee from $250 for the first claim and $50 for additional claims to $2,433. The proposal would assess fees, for the first time, for claim validity examinations and reports ($12,749) and plans of operations that require an EIS ($91,210). These are significant fee increases for a substantial number of NWMA members.
NWMA has special expertise in the area of small business and the requirements of the RFA and the Small Business Regulatory and Enforcement Fairness Act (SBREFA).  In addition to almost 100% of our members being small businesses or working for small businesses, the Association became very familiar with the requirements of the RFA/SBREFA when it successfully sued Secretary of Interior Bruce Babbitt and the BLM in 1997 to invalidate illegally promulgated bonding regulations.  We became well schooled in the provisions and requirements of the two acts and studied the legislative history of both the RFA and SBREFA.  Thus, we have particular knowledge with respect to the requirements of the law and their application to the Proposed Rule.  See Northwest Mining Association v. Babbitt, et al, 5 F. Supp. 2d 9 (D.D.C. 1998).

BLM’s discussion of the RFA in the preamble to the proposed rule contains statements that lead NWMA to wonder whether BLM really understands the rights granted to all U.S. citizens by the General Mining Law, the hardrock mining industry and how it operates. For example, at 70 Fed. Reg. 41544 BLM is discussing the fee increase for mineral patent applications ($2,433) and states:

Although this is an appreciable increase, it is not significant compared to the capital expenditures associated with many hardrock mining ventures, which may range from hundreds of thousands of dollars for small operations to hundreds of millions of dollars for large ventures. The smaller the entity, the more likely it is that the application will seek to patent fewer mining claims, reducing  the time needed for BLM’s mineral examination. (emphasis added).
The italicized statement is groundless! The number of claims included in a patent application is related to the size of the valuable mineral deposit, not the size of the entity. This statement is very similar to BLM’s attempt to define a small mining entity by the number of mining claims held when it certified that the bonding rules invalidated in NWMA v. Babbitt would not have a significant economic impact on a substantial number of small entities. This indicates that BLM still does not understand the requirements of the RFA and SBREFA. Furthermore, one must question the validity of the Threshold Analysis when many of the underlying assumptions are incorrect, inaccurate or otherwise flawed.
The above quoted statement also ignores the hundreds, perhaps thousands of small miners whose investment in their mining operations is measured in tens of thousands of dollars, not hundreds of thousands or millions.
Also on page 41544 of the Federal Register, BLM states:

Mining claimants who have found a valuable mineral discovery on the public lands and properly located a claim may mine and market the minerals on the claim …. (Emphasis added).

BLM again misstates the requirements of the Mining Law. A properly located claim is not required to mine and market minerals. It is required to legally protect your discovery from rival claimants, but not to mine. Again, how can the regulated public have any confidence in BLM’s RFA Threshold Analysis when the agency doesn’t seem to understand the basic rights granted by the Mining Law?

NWMA’s membership includes many small entities and individuals who would be adversely impacted by the fees proposed in this rule. On page 14 of BLM’s Regulatory Flexibility Act Threshold Analysis it states “Significance must be determined on a case-by-case basis. Significance should not be viewed in absolute terms, but should be seen as relative to the size of the business, the size of the competitor’s business, and the impact the regulation has on larger competitors.” NWMA submits that BLM ignored this statement in preparing its RFA Threshold Analysis and reaching the incorrect conclusion that a Regulatory Flexibility Analysis is not required.
NWMA believes BLM’s use of production value to measure “significance” leads to a flawed analysis. Almost all of the fees proposed in this rule would be imposed and collected many years before a small entity would realize production value from a mine. Thus, production value is an inappropriate measure of significance. It is not a reliable “proxy” for a small entity’s ability to pay the fees proposed in this rule. Using production value as a “proxy” for a small entity’s ability to pay skews the analysis toward a finding of “no significant impact.”.

Many NWMA members are individual miners or companies with significantly less than 500 employees. The unknown case-by-case fees, without ceilings or sideboards, proposed in this rule could put many NWMA members out of business. BLM did not analyze the impact of its proposed rule on what amounts to a significant population of the U.S. mining community.
Rather, it appears that BLM used relatively large company plans of operation in its Threshold Analysis of the potential impact of the proposed rule. For example, on page 17 BLM states “However, a typical Plan of Operations for a gold mining operation requiring an EIS might produce 5 million ounces of gold, generating gross receipts of about $2 billion.” The fact is, there are a very limited number of mines in the United States capable of producing 5 million ounces of gold from public lands and almost all of them are in Nevada. NWMA has many members whose mine production is significantly less than one hundredth of that amount. Furthermore, a 5 million ounce gold mine is not likely to be permitted in one EIS. It would be permitted over several years with several EIS’s. BLM’s Threshold Analysis also appears to ignore copper, lead, zinc, silver, bentonite and other locatable minerals. Thus, BLM’s analysis is, again, incomplete and inaccurate.
Although BLM estimates some case-by-case fees in their RFA Threshold Analysis, it fails to put any parameters on those fees in the proposed rule. Thus, it is possible that the case-by-case fees could be several times greater than those estimated in the Threshold Analysis. 

Since the BLM’s factual basis for concluding that the Cost Recovery Proposal would not have a significant economic impact on a substantial number of small entities is based on an inadequate, incomplete and flawed Threshold Analysis, a Regulatory Flexibility Act Analysis is required (5 USC 601 et seq.). At the very least, BLM should withdraw this proposal and re-conduct their Regulatory Flexibility Act Threshold Analysis to include data showing the impact on small miners operating on BLM administered land. BLM needs to look at a small entity’s ability to pay and not assume that is related to production value. Also, BLM needs to include copper, silver, lead, zinc, bentonite and other locatable minerals in its analysis. The production value of industrial locatable minerals is significantly less than gold and other metals. This is necessary in order to provide the required statement of factual basis for concluding that a proposed rule does not have a significant economic impact on a substantial number of small entities.
CONCLUSION

BLM should withdraw and abandon the Cost Recovery Proposal dated July 19, 2005. The United States Congress has already dealt emphatically with the proposed fee increases for oil and gas operations in the 2005 Energy Bill. Congress has sent a strong message to the BLM that it will not silently stand by and allow the BLM to shift and increase the fees it charges to process applications from businesses who are investing millions of dollars to meet the energy and mineral needs of our nation. BLM should act now and withdraw the entire proposal before the United States Congress takes further action to stop the increases from going into effect. 
At the very least, the BLM must substantially revise the July 19, 2005 proposal. BLM should eliminate the proposal to assess fees on a case-by-case basis. Assessing fees on a case-by-case basis will only add to the administrative burden that already encumbers both BLM and the mining industry. The lack of a ceiling or other appropriate accountability mechanisms creates little incentive for BLM to act efficiently and contain costs. 
NWMA must strongly re-emphasize its comments with respect to BLM’s attempt to expand the circumstances in which mineral validity examinations would be added to the 3809 process. BLM should revise the 2005 Cost Recovery Rule to be consistent with the General Mining Law, the 43 CFR 3809 Regulations, and existing BLM policies on mineral validity examinations as discussed above. 

Finally, BLM must correct the many flaws in its Regulatory Flexibility Act Threshold Analysis. The factual basis for the Agency’s certification of no significant impact is superficial, inaccurate and incomplete.

NWMA incorporates the comments of the National Mining Association, The Alaska Miners Association, the Nevada Mining Association, and Kinross Gold USA, Inc. as though fully set forth herein. 

Sincerely,
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Laura Skaer

Executive Director
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